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WLLIAMH PAULEY 111, D strict Judge:

In this consolidated class action, two putative classes
of plaintiffs seek redress for alleged antitrust injuries
suffered as a result of purchasing initial public offering
("I'PO'") shares of certain technol ogy-related securities (the
"Class Securities") at artificially-inflated prices during the
"dot-com boont of the late 1990s. The first putative class (the
"Sherman Act Plaintiffs") alleges violations of the Shernman Act,
15 US.C 81 et seq., and various state antitrust |laws, by ten
i nvest ment banks that underwote the majority of the technol ogy-
related | PCs during this period.* The second putative class (the
"Robi nson- Pat man Act Plaintiffs") alleges that these sane

practices, as well as those favoring long-terminvestors,

! The ten "Underwiter Defendants" are Bear, Stearns &
Co., Inc., Credit Suisse First Boston Corp., Deutsche Bank Al ex.
Brown, Gol dnman Sachs & Co., J.P. Mrgan Chase & Co., Lehman
Brothers, Inc., Merrill Lynch, Pierce, Fenner & Smth, Inc.,
Morgan Stanley & Co., Inc., Robertson Stephens, Inc. and Sol onon
Smith Barney, Inc.



constitute commercial bribery under Section 2(c) of the Robinson-
Pat man Act, 15 U.S.C. § 13(c).

Currently pending before this Court is the Underwiter
Def endants’ consolidated notion, pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure, to dismss this action. For
the reasons set forth below, their notion is granted on the
ground that the conduct alleged by the Sherman Act Plaintiffs and
t he Robi nson-Patman Act Plaintiffs is inpliedly i mune from
antitrust scrutiny. Any other result would force the defendants
to navigate the Scylla of securities regulation and Charybdi s of

antitrust | aw.

BACKGROUND

The Sherman Act All egati ons

The gravanmen of the Sherman Act Plaintiffs’
Consol i dat ed Anended C ass Action Conpl aint (the "Sherman Act
Compl aint™ or "Sherman Act Conpl.") is that the Underwriter
Def endants conspired to inflate the aftermarket prices of the
Class Securities by using the fixed price equity underwiting
system (the "syndicate system') to foist anticonpetitive charges,
as well as inperm ssible aftermarket "Il addering"” and "tie-in"
arrangenents, on direct purchasers of | PO shares in violation of

federal and state antitrust laws. (Sherman Act Conpl. § 1.)



Specifically, the Sherman Act Plaintiffs allege that
the Underwiter Defendants: (1) “required custonmers to pay .
the PO price for the relevant C ass Security plus additional
anticonpetitive charges” (Sherman Act Conpl. T 4(a)); (2)
“required custoners to agree, in order to obtain |IPO shares of
Class Securities, to make ‘tie-in purchases’ of such C ass
Securities in the aftermarket at |evels above the respective | PO
prices,” a process known as "laddering," in order to artificially
inflate the aftermarket prices of the | PGCs (Shernman Act Conpl .
19 4(b), 6-7); and (3) utilized the preexisting syndicate system
to inplenent and further their antitrust conspiracy, through,
inter alia, “road shows”? and other information sharing activity
(Sherman Act Conpl. ¥ 5). The anticonpetitive activity all eged
includes, inter alia, “non-conpetitively determ ned comm ssions
on the purchase and sale of other securities, purchases of an
i ssuer’s shares in the followup or ‘secondary’ public offerings

(for which the underwiters would earn underwiting discounts),

2 A "road show' is defined by the NASD as a "series of
meetings with potential investors in key cities, designed and
performed by a conmpany and its investnent banker as the conpany
prepares to go public.”™ NASD. Resources - d ossary, at
http://ww. nasd. conf resources/ gl ossary/r.asp. See also Sandstad
v. CB Richard Ellis, Inc., 309 F.3d 893, 895 n.1 (5th Cr. 2002)
(The "road show' process is "[a] series of presentations to
i nvestors describing an upcom ng issue of securities. A road
show i s designed to drumup interest in the issue anong potenti al
investors.") (quoting David L. Scott, Wall Street Wrds 326
(Revi sed ed. 1997)).




commtnments to purchase other, less attractive securities, or the
| adder ed purchases.” (Sherman Act Conpl. § 6.)

According to the Sherman Act Plaintiffs, the purpose
and effect of this conspiracy was to: (1) increase the
consideration that aftermarket purchasers paid for the C ass
Securities above the levels that would have existed in a
conpetitive market (Sherman Act Conpl. Y 7-8, 70-74); and (2)
create artificial demand for the Class Securities, thereby
inflating their price wwth a concomtant increase in underwiting
charges, conm ssions, and investnent banking fees. (Sherman Act
Conpl . 1 70-74.) The Sherman Act Plaintiffs also allege
viol ations of various state antitrust | aws based on the sane

conduct. (Sherman Act Conpl. 91 84-109.)

1. The Robi nson-Pat nan Act Al |l egati ons

The Robi nson-Patman Act Plaintiffs allege violations of
Section 2(c) of the Robinson-Patman Act, 15 U.S.C. § 13(c), by
nost of the Underwiter Defendants, as well as certain
institutional investors.® 1In their conplaint (the "Robinson-
Pat man Act Conplaint” or "Robinson-Patman Act Conpl."), the

Robi nson- Pat man Act Plaintiffs allege the sane conduct as the

3 The "Institutional Defendants” in the Robinson-Patman
Act Conplaint are Fidelity Distributors Corporation, Fidelity
Br okerage Services LLC, Fidelity Investnments Institutional
Services Co., Janus Capital Corporation, Conerica, Inc., Van
Wagoner Capital Managenent, Inc., and Van Wagoner Funds, Inc.
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Sherman Act Plaintiffs (Robinson-Patman Act Conpl. 1 56-63, 90,
107-115), but add allegations that the Underwiter Defendants
favored long-terminvestors over “flippers”* when allocating "hot
i ssue" | PO shares. (Robinson-Patnman Act Conpl. Y 64-71, 74-89.)
According to the Robinson-Patman Act Plaintiffs, this
preferential treatnent "tends to assure an excess of purchasers
over sellers and to drive the market price of the securities
upward.” (Robi nson-Pat man Act Conpl. § 67.) The Robi nson-Pat nan
Act Plaintiffs further allege that the Institutional Defendants
agreed not to “flip” their shares in exchange for favorable |IPO
al l ocations, and paid or received noney for such allocations.
(Robi nson- Pat man Act Conpl. 1Y 24-35, 74-89, 116-26.) According
to the Robi nson-Patnman Act Plaintiffs, these conbined actions
violate the commercial bribery prohibitions of Section 2(c) of

t he Robi nson-Patman Act, 15 U. S.C. § 13(c).

4 A "flipper" is defined in the Robi nson-Pat man Act
Compl aint as a "custonmer who sells his allocation of securities
within twenty-four to forty-eight hours after purchasing them on
the effective date of the offering.” (Robinson-Patnmn Act Conpl.
1 64.)



DI SCUSSI ON

The Underwriter Defendants nove to dismss both the
Sherman Act Conpl ai nt and Robi nson- Pat man Act Conpl aint on the
grounds that: (1) the conduct alleged is imune from attack under
federal and state antitrust laws; (2) plaintiffs lack antitrust
standing; (3) plaintiffs’ conclusory allegations of conspiracy
are insufficient to state a valid claim (4) plaintiffs fail to
allege a relevant market; and (5) plaintiffs’ state |aw clains
are fatally defective. This Court’s inquiry begins and ends with

the doctrine of inplied inmunity.

St andards For A Motion To Dism ss

On a notion to dismss, a court nust accept the
material facts alleged in the conplaint as true and construe al

reasonable inferences in a plaintiff’'s favor.® Oficial Comm of

Unsecured Creditors of Color Tile, Inc. v. Coopers & Lybrand,

° Further, "[i]n deciding a Rule 12(b)(6) notion, the
Court may consider the followng materials: (1) facts alleged in
t he conpl ai nt and docunents attached to it or incorporated in it
by reference, (2) docunments ‘integral’ to the conplaint and
relied upon init, even if not attached or incorporated by
reference, (3) documents or information contained in defendant’s
notion papers if plaintiff has know edge or possession of the
material and relied on it in framng the conplaint, (4) public
di scl osure docunents required by law to be, and that have been,
filed with the Securities and Exchange Conm ssion, and (5) facts
of which judicial notice may properly be taken under Rule 201 of
t he Federal Rules of Evidence." In re Merrill Lynch & Co., Inc.
273 F. Supp. 2d 351, 356-57 (S.D.N. Y. 2003) (internal citations
omtted).




LLP, 322 F.3d 147, 158 (2d G r. 2003). A court should not

dism ss a conplaint for failure to state a claimunless "it
appears beyond doubt that the plaintiff can prove no set of facts
i n support of his claimwhich would entitle himto relief.”

Conley v. G bson, 355 U S. 41, 45-46 (1957); accord Jaghory v.

New York State Dep’t of Educ., 131 F.3d 326, 329 (2d Gr. 1997).

"This generous approach to pleading applies in the

antitrust context." Hamlton Chapter of Al pha Delta Phi, Inc. v.

Hanilton Coll., 128 F.3d 59, 63 (2d Gr. 1997). Indeed, "[i]n

antitrust cases in particular, the Supreme Court has stated that
‘“dismssals prior to giving the plaintiff anple opportunity for

di scovery should be granted very sparingly.’" George Haug Co. v.

Rolls Royce Motor Cars, Inc., 148 F.3d 136, 139 (2d G r. 1998)

(quoting Hosp. Bldg. Co. v. Trs. of Rex Hosp., 425 U. S. 738, 746

(1976)). However, a Court nust not "assume that the [plaintiff]
can prove facts that it has not alleged or that the defendants
have violated the antitrust laws in ways that have not been

al l eged.” Associated Gen. Contractors of Cal., Inc. v. Cal.

State Council of Carpenters, 459 U. S. 519, 526 (1983).

"Finally, a conplaint can be dism ssed for failure to
state a claimpursuant to a Rule 12(b)(6) notion raising an
affirmati ve defense ‘if the defense appears on the face of the

conplaint.”” Color Tile, 322 F.3d at 158 (quoting Pani v. Enpire

Blue Cross Blue Shield, 152 F.3d 67, 74 (2d Cr. 1998)).




Def endants’ assertion of inplied immunity is an affirmative
defense that appears on the face of the conplaint, and as such is

properly addressed at the notion to dismss stage. 1n re Stock

Exch. Options Trading Antitrust Litig., 317 F.3d 134, 150-53 (2d

Cir. 2003) ("Stock Exchanges Options") ("Al though the doctrine of

inplied repeal is sonmetinmes described in ternms of the district
court’s ‘antitrust jurisdiction,” we think it is nore properly
viewed as conferring an immunity that is an affirmative

defense.”) (internal citation omtted).

1. The Doctrine & Inplied | munity

The doctrine of inplied imunity is grounded in the
shi bbol eth that Congress does not intentionally vitiate its own
regul atory mandates, and therefore "antitrust | aws do not cone
into play when they would prohibit an action that a regul atory

schenme permts." Finnegan v. Canpenau Corp., 915 F.2d 824, 827

(2d CGr. 1990). At the intersection of securities regulation and
antitrust law, the doctrine of inplied inmunity provides that
federal securities laws inpliedly repeal the Sherman Act with
respect to certain conduct, and confer immnity fromliability
under the antitrust laws for that conduct. The doctrine, and the
anal ytical franmework to determ ne whether it applies in a
particular situation, springs froma trilogy of Suprene Court

opinions. See United States v. Nat'|l Ass’'n of Sec. Dealers,




Inc., 422 U.S. 694 (1975) ("NASD'); Gordon v. New York Stock

Exch., Inc., 422 U.S. 659 (1975); Silver v. New York Stock Exch.

373 U.S. 341 (1963).

Silver, the earliest of the cases, involved an
antitrust challenge to a New York Stock Exchange ("NYSE"') order
enforcing an internal rule prohibiting direct comrunications with
non-nmenber firns. Silver, 373 U S. at 343-44. The Suprenme Court
held that the Securities Exchange Act of 1934, 15 U S.C. 78a, et
seq. (the "Exchange Act"), did not inpliedly repeal the antitrust
laws with respect to this NYSE order because the Securities and
Exchange Conmi ssion (the "SEC' or the "Comm ssion") |acked
jurisdiction "to review particul ar instances of enforcenent of
exchange rules." 373 U S. at 364-67. The Court determ ned that,
given the SEC s lack of authority over internal NYSE rules, there
was no potential for conflict between the SEC s regul atory power
and the antitrust laws, Silver, 373 U.S. at 358, and that “there
was a need for applicability of the antitrust laws, for if those
| aws were deened i napplicable the chall enged conduct woul d be

unrevi ewabl e,” Stock Exchanges Options, 317 F.3d at 145

(discussing Silver, 373 U. S. at 358-59). The Court noted,
however, that “[s]hould review of exchange self-regul ation be
provi ded through a vehicle other than the antitrust |aws, a
different case as to antitrust exenption would be presented.”

Silver, 373 U S. at 360.



Recently, the Second Circuit noted that Gordon, decided
nmore than a decade after Silver, was such a “different case.”

St ock Exchanges Options, 317 F.3d at 145. (Gordon exam ned the

practice of securities exchanges and their nmenbers enpl oying
fixed conmi ssion rates. 422 U. S. at 660-61. The Suprene Court
held that inplied i Mmunity was warranted because the SEC had
expansi ve regul atory authority over conm ssion rate practices,
which it had exercised actively. Gordon, 422 U. S. at 690
("Al though SEC action in the early years appears to have been
mnimal, it is clear that since 1959 the SEC has been engaged in
deep and serious study of the comm ssion rate practices of the
exchanges and of their nenbers . . . ."). The Court reasoned
t hat even though the fixing of comm ssion rates was prohibited by
both the securities laws and antitrust laws at the tinme the case
was heard, the SEC had the statutory authority to permt such
conduct in the future should it choose to do so. Gordon, 422
U S at 690-91. Thus, "[i]f antitrust courts were to inpose
di fferent standards or requirenments, the exchanges nmight find
t hensel ves unabl e to proceed wi thout violation of the nandate of
the courts or of the SEC." Gordon, 422 U. S. at 689.

The regul atory conflict in Gordon was nore than
t heoretical because of the distinct mandates of the securities
and antitrust laws. "Such different standards are likely to

result because the sole aimof antitrust legislationis to
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protect conpetition whereas the SEC nust consider, in addition,

t he economic health of the investors, the exchanges, and the
securities industry.” Gordon, 422 U.S. at 689. The Court
concluded that, as a result, the "[i]nterposition of the
antitrust |aws, which would bar fixed conm ssion rates as per_ se
viol ations of the Sherman Act, in the face of positive SEC
action, would preclude and prevent the operation of the Exchange
Act as intended by Congress and as effectuated through SEC

regul atory activity." Gordon, 422 U S. at 691. Thus, "failure
to inply repeal would render nugatory the |egislative provision
for regul atory agency supervision of exchange comm ssion rates.”
Gordon, 422 U.S. at 691.

I n NASD, decided the sane day as Gordon, the Court
determ ned that Congress’ grant of regulatory authority to the
SEC was “sufficiently pervasive” to confer on the defendants
immunity fromantitrust liability for activities restricting the
transferability of nutual fund shares in the secondary market.
NASD, 422 U.S. at 732. Although the Court found that the NASD s
agreenent to restrict the sale of nutual fund shares and fix
their prices in the secondary market was not explicitly
aut hori zed under Section 22(f) of the Investnent Conpany Act of
1940 (the "1940 Act"), 15 U.S.C. § 80a-22(f), Section 22(f) did
authorize funds to inpose transferability or negotiability

restrictions subject to SEC di sapproval. NASD, 422 U.S. at 729-

11



30. Further, the Court held that the conbination of the Ml oney
Act, 15 U.S.C. § 780-3, and the 1940 Act conferred upon the SEC
"broad regulatory authority . . . to nonitor the activities [at

i ssue], and the history of [SEC] regul ati ons suggests no laxity
in the exercise of this authority. To the extent that any of
[defendants’] ancillary activities frustrate the SEC s regul atory
objectives it has anple authority to elimnate them" NASD, 422
U S at 734. Thus, the "pervasive regul atory schene" created by
the 1940 Act and the Mal oney Act, which permtted transferability
restrictions unless prohibited by the SEC, necessitated a finding
of inplied imunity. NASD, 422 U S. at 732. Again, the Court
held that imunity was required so that the SEC "could carry out
[its] responsibility free fromthe disruption of conflicting
judgnents that m ght be voiced by courts exercising jurisdiction
under the antitrust laws." NASD, 422 U S. at 734-35.

When read together, Silver, Gordon and NASD yield "two

narrow y-defined situations” in which the doctrine of inplied
immunity will apply: "‘first, when an agency, acting pursuant to
a specific Congressional directive, actively regulates the
particul ar conduct challenged [the Gordon scenario], . . . and
second, when the regulatory schene is so pervasive that Congress
nmust be assuned to have foresworn the paradi gm of conpetition

[the NASD scenario].’” Stock Exchanges Options, 317 F.3d at 147

12



(quoting Northeastern Tel. Co. v. AT&T, 651 F.2d 76, 82 (2d Cir

1981) ).

Wil e the Suprene Court has identified these two
situations in which inplied repeal wll apply, "[i]t is a
cardinal principle of construction that repeals by inplication

are not favored." United States v. Borden Co., 308 U S. 188, 198

(1939). Therefore, “only where there is a ‘plain repugnancy
bet ween the antitrust and regulatory provisions’ will repeal be
inplied.” Gordon, 422 U. S. at 682 (quotation omtted); accord

St ock Exchanges Options, 317 F.3d at 148 (“To be sure, antitrust

immunity is not to be presuned fromthe nere exi stence of

over | apping authority; rather the analysis nust focus on the
‘potential’ for ‘conflicts between the antitrust |laws and a[n
aut hori zed] regqulatory schene.’”) (enphasis and alteration in

original) (quoting Strobl v. New York Mercantile Exch., 768 F.2d

22, 27 (2d Gr. 1985)). Accordingly, "inplied imunity anal ysis
requires a fairly fact-specific inquiry into the nature and
extent of regulatory action that allegedly conflicts with

antitrust | aw Fri edman v. Sol onpon/Smith Barney, Inc., 313 F.3d

796, 799 (2d Cr. 2002), cert. denied 71 U S.L.W 3791 (U S. Cct.

6, 2003) (No. 02-1808); accord Northeastern Tel., 651 F.2d at 83

(tmplied immunity "nust be evaluated in ternms of the particul ar
regul atory provision involved, its legislative history, and the

adm ni strative authority exercised pursuant to it").

13



Two recent Second Circuit decisions, Friedman and Stock

Exchanges Options, have clarified the inplied i munity doctrine

In the context of the interrelationship between securities
regul ation and the antitrust |aws.

The Second Circuit in Friedman concluded that, while
the SEC did not expressly authorize broker-dealer restrictions
designed to discourage “flipping” of IPO shares in order to
stabilize prices in the aftermarket, inplied i munity from
antitrust regulation was proper. 313 F.3d at 803. The court
reasoned that “allowing an antitrust |lawsuit to proceed would
conflict with Congress’ inplicit determ nation that the SEC
shoul d regul ate the all eged anti-conpetitive conduct."” Friedman,
313 F.3d at 801.

In reaching its determnation, the Second G rcuit
reviewed the "SEC s regulation of price stabilization in both the
di stribution and aftermarket phases of public offerings.”

Fri edman, 313 F.3d at 801. The Friedman court noted that the
Exchange Act gave the Conmi ssion authority to regulate the
restrictive practices alleged by the plaintiffs, and that the
Comm ssi on had repeatedly acknow edged its awareness of such
conduct. 313 F.3d at 802. In addition, the Second Crcuit noted
that the Comm ssion had exercised its authority over the conduct

even though it had never prohibited it, because the Exchange Act

14



"allows price stabilization practices that the SEC does not
prohibit.” Friedman, 313 F.3d at 802.

Di scussing the conflict requirenent inherent in
consideration of inplied i munity, the Friedman court held that:

inplied inmunity exists where all ow ng

paral | el proceedings on antitrust and SEC

tracks woul d subject defendants to

conflicting nmandates. The source of the

conflict may, but need not, involve

affirmati ve SEC action. Conflict also can

exi st where the SEC has jurisdiction over the

chal | enged activity and deliberately has

chosen not to regulate it.
313 F. 3d at 801. Thus, the Second Circuit clarified that the
"plain repugnancy” required to trigger inplied inmunity need not
be a firefight between the antitrust |aws and securities
regul ati on, but rather "extends to potential as well as actual
conflicts." Friedman, 313 F. 3d at 799.

In the wake of Friedman, the Second Circuit in Stock

Exchanges Options upheld antitrust inmunity for the practice of

restricting equity options trading to a single exchange. Stock

Exchanges Options, 317 F.3d at 153. Although the conduct all eged

was prohibited by both the antitrust |aws and securities | aws at
the time the case was decided, the Second Circuit held the
conduct inpliedly i mmune on the grounds that "the SEC has anple
statutory authority, which it has repeatedly exercised, to
regulate the listing and trading of equity options,” and the

speci fic conduct at issue fell within that broader authority.
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St ock Exchanges Options, 317 F.3d at 150. As a result, "the

antitrust laws conflict with an overall regulatory schene that
enpowers the agency to allow conduct that the antitrust |aws

woul d prohibit."” Stock Exchanges Options, 317 F.3d at 149.

The Stock Exchanges Options court began by exam ning

the history of the SEC s regulation of equity options trading,
noting that the SEC has vacill ated between all owi ng and
prohibiting rmultiple option listing nunmerous tinmes since the
tradi ng of options on national exchanges began in 1973. Stock

Exchanges Options, 317 F.3d at 139-142. The Conm ssion’s

oscillating approach to nmultiple option listing assisted the

St ock Exchanges Options court in characterizing the broad scope

of the SEC s authority:

[ T] he SEC has anple authority, which it has
repeatedly exercised, to regulate the listing
and trading of equity options. It has at
times encouraged nultiple listing and at

ti mes di sapproved of that practice. . .

Al t hough the SEC s present stance is that
agreenents for exclusive listing are

f or bi dden, the Conmi ssion has the power to
alter that position if it concludes that

ot her concerns within its domain outweigh the
need to protect conpetition. W see no way
to reconcile that SEC authority, which nay be
exercised to pernmt agreenents for exclusive
listing of equity options, with the antitrust
| aws.

317 F.3d at 150.
Li ke the Sherman Act Plaintiffs, the plaintiffs in

St ock Exchanges Options argued that the conduct at issue should

16



not be immune fromantitrust scrutiny because it was expressly
prohi bited by both SEC regul ati ons and the antitrust |aws at the
time the action was filed. 317 F.3d at 144. The Second Circuit
di sagreed, holding that the broad scope of the SEC s authority
over the listing and trading of equity options, rather than the
fortuity of timng, was the touchstone for inplied i nunity:

Al t hough plaintiffs contend that an inplied
repeal is not needed to avoid conflicts here
because exclusivity agreenents are now

prohi bited by both the antitrust |aws and the
SEC, that contention m sperceives the proper
anal ytical focus. The appropriateness of an
i mplied repeal does not turn on whether the
antitrust laws conflict with the current view
of the regulatory agency; rather it turns on
whet her the antitrust laws conflict wth an
overall regulatory schene that enpowers the
agency to allow conduct that the antitrust

| aws woul d prohibit.

St ock Exchanges Options, 317 F.3d at 149. Thus, the Second

Circuit in Stock Exchanges Options held the antitrust | aws

inpliedly repeal ed based not on the existence of a current
conflict between the particular SEC regul ati ons and antitrust

| aws, but rather on the potential that future SEC regul ation
could conflict with the antitrust | aws and expose defendants to
i nconsi stent mandates. Citing Gordon and NASD, the Stock

Exchanges Options court reasoned that:

"[Plermtting courts throughout the country
to conduct their own antitrust proceedi ngs
woul d conflict with the reqgulatory schene
aut hori zed by Congress," and that the
"[1]nplied repeal of the antitrust |laws is,
in fact, necessary to" avoid "render[ing]

17



nugatory the leqgislative provision for

requl atory agency supervision."™ Thus, the
proper focus is not on the Comm ssion’s
current regulatory position but rather on the
Commi ssion’s authority to permt conduct that
the antitrust | aws would prohibit.

St ock Exchanges Options, 317 F.3d at 149 (enphasis in original)

(internal quotations omtted).

Fri edman and St ock Exchanges Options have focused the

inquiry concerning inplied imunity by counseling that the power
to regulate is tantanmount to regulation. Thus, the

Gordon threshold that antitrust |aws and securities regulation be
"plainly repugnant” is satisfied by potential, as well as actual,

conflicts. See Stock Exchanges Options, 317 F.3d at 149;

Fri ednan, 313 F.3d at 801.

[11. Am cus Curiae Subni ssions

This Court invited, and received, anicus curiae briefs

fromthe SEC and the Departnent of Justice, Antitrust D vision
(the "DQJ"), addressed to the issue of inplied imunity. The SEC
argues that inplied inmmunity is required in this case, noting its
past and continuing regul ation of the I PO process, the syndicate
system and various nom nally anticonpetitive price stabilization

techni ques. (Menorandum Am cus Curiae of the SEC ("SEC Am cus

Br."), at 39-40.) The DQJ, in contrast, argues that inplied
immunity is inproper in this case, and that antritrust scrutiny

of the alleged conduct is necessary. (Menorandum of the United

18



States as Amcus Curiae ("DQJ Am cus Br.") at 23.) In addition,

this Court received an am cus curiae subm ssion fromthe Ofice

of the Attorney General of the State of New York, Antitrust
Division (the "NYAG'), which largely echoes the position of the

DQAJ. (NYAG s letter subm ssion as am cus curiae ("NYAG Ani cus

Br."), at 14.)

V. Inplied Inmunity Wth Respect To The Sherman Act Plaintiffs

In its am cus brief, the SEC asserts that "[t] he | PO
al l ocation and comm ssion practices challenged [by the Sherman
Act Plaintiffs] fall within the very heart of the Conm ssion’s
regul atory authority over underwriting syndi cates under both the
Securities Act of 1933, 15 U.S.C. 77a, et seq. [the "Securities
Act"], and the [ Exchange Act], and they are conprehensively
regulated.” (SEC Amicus Br. at 1.) Wile this Court agrees with
the SEC s contention that its regulatory authority over the
conduct alleged in the Sherman Act Conplaint is pervasive, it
need not reach the question of whether there should be inplied
i muni ty under the NASD scenario. The reason is that the conduct
all eged by the Sherman Act Plaintiffs is imune fromantitrust
scrutiny under a Gordon analysis, as infornmed by Friedman and

St ock Exchanges Options. In the first instance, the SEC

explicitly permits nmuch of the conduct alleged in the Sherman Act

Complaint. Mre inportantly, the SEC, through application of its
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broad regul atory authority over the spectrum of conduct rel ated
to securities offerings, is enpowered to regul ate the conduct

all eged by the Sherman Act Plaintiffs. It is this sweeping power
to regul ate that spawns the potential conflict with the antitrust

| aws that, under Friednman and Stock Exchanges Options, requires a

finding of inplied imunity.

A Underwriter Conduct Permitted By
The Securities Reqgul atory Reqi ne

When the inflamuatory characterizations are centrifuged
fromthe Sherman Act Conplaint, nuch of the conduct alleged is
aut hori zed under the current securities regulatory regine. For
exanpl e, the Sherman Act Plaintiffs assert that the Underwiter
Def endants engaged in a nunber of joint activities, including
that: (1) the Underwriter Defendants "still regularly conbi ned
wi th one another during the Class Period into underwiting
syndi cat es” (Sherman Act Conpl. § 38); (2) the Underwriter
Def endants engaged in a secret "centralizing agreenment” that the
| ead underwiter "could itself distribute all the shares of each
Class Security" (Sherman Act Conpl. § 39); and (3) syndicate
menbers who did not sell all of their allotnment "neverthel ess
shared in the underwiters’ discount” (Sherman Act Conpl. § 39).
Those al | egations, however, are nothing nore than a theater-w de
attack on the syndicate system the predom nant structure for the

public distribution of equities since the infancy of the
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securities markets. See United States v. Mrgan, 118 F. Supp.

621, 635 (S.D.N. Y. 1953) ("[T]he syndicate systemas a neans of
i ssuing and distributing security issues was in use at |east as
early as the 1890's.").°®

Wiile the SEC s regul ation of the syndicate systemis
general ly acconplished through its direct regulation of the NASD
and ot her self-regulatory organizations ("SRGCs"), the Conm ssion
itself expressly recognizes the validity of the syndicate system
See, e.q., Exchange Act Rel ease No. 17371, 21 S.E.C. Dkt. 930
(Dec. 12, 1980) (the "Papilsky Rel ease") (providing an overview
of the syndicate system and descri bing the "broad discretionary
authority" typically granted to the managi ng underwiter by the
"agreenent anong underwiters . . . that establishes the
obligations of each [syndicate] nenber"). However, it is the

SEC s pervasive regul atory oversight over the NASD, "the only

6 For a detailed history of the syndicate systemin the
United States, this Court refers to then-District Judge Harold
Medina’s | earned opinion in Mdrgan, 118 F. Supp. at 635-55.
Briefly, a conpany desiring to sell stock to the public (an
"issuer") hires an investnent bank (the "managi ng underwiter")
to effect the public distribution of shares at a fixed price
agreed upon by the issuer and the nmanagi ng underwiter (the
"offering price"). In alnost all instances, the offering price
is set below the estimted market value of the stock to ensure
its attractiveness to purchasers. The managi ng underwriter
organi zes an underwriting syndicate, which is a consortium of
i nvest ment banks responsible for distributing shares to the
public. The syndicate nenbers make a concurrent public offering
of the issuer’s shares at the offering price, with uniform
concessions at each |level of the distribution. See generally 1
Louis Loss & Joel Seligman, Securities Requlation 328-34 (3d ed.
2003) .
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‘national securities association registered with the SEC

pursuant to 15 U.S.C. 8§ 780-3," Donestic Sec., Inc. v. SEC 333

F.3d 239, 242 (D.C. GCr. 2003), and other SRGs, that is the
cornerstone of the SEC s authority over the syndicate system

See NASD, 422 U.S. at 732 (SEC has "pervasive" authority over the
NASD) .

As a registered national securities association under
the 15 U.S.C. 8§ 780-3, the NASD conprehensively and actively
regul ates syndicates -- including their formation, conmunications
anong syndi cate nenbers, conm ssion structure, allocation of
securities and fee arrangenents -- pursuant to rules that are
formally reviewed by the SEC and subject to its approval. See 15
US. C 8 78s(b) (requiring that all rules pronmul gated by SROCs be

approved by the SEC, and setting out procedures for review

t hereof); accord Donmestic Sec., 333 F.3d at 241 ("Under the

[ Exchange Act], the [SEC] nust approve any changes to the rul es
of the [NASD]."). For exanple, NASD Rule 2110 and interpretation
| M 2110-5, which prohibit certain forns of price coordination and
intimdation as "inconsistent with just and equitable principles
of trade," explicitly disclaimany limtation, constraint or
other restriction on the "freedont of broker-dealers to "engage
in any underwiting (or any syndicate for the underwiting) of
securities to the extent permtted by the federal securities

laws. " NASD Manual, | M2110-5: Anti-Intimnm dation/Coordi nation;
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see _also NASD Manual, Rule 2110: Standards of Commercial Honor
and Principles of Trade.

Further, NASD Rule 2110 and interpretation IM2110-1
conbine to require all participants in an offering syndicate to
make bona fide public distributions, and prohibit them from
ei ther withholding securities for their own benefit or using an
al l ocation of securities to reward persons for future business.
NASD Manual, Rule 2110; NASD Manual, | M2110-1: Free-Ri ding and
W t hhol di ng. However, that sane conbination of NASD Rule 2110
and interpretation I M2110-1 explicitly permts syndicate
partici pants to engage in communi cations "for the purpose of
exploring the possibility of a purchase or sale of that security,
and to negotiate for or agree to such purchase or sale.” NASD
Manual , 1M 2110-1. A nunber of other NASD rul es and
interpretations regul ate various aspects of the syndicate system

including the actions of its broker-deal er participants.’

! See, e.qg., NASD Manual, Rule 2330: Custoners’
Securities or Funds (prohibiting NASD nmenber firns fromprofit-
sharing in custoner accounts); NASD Manual, Rule 2710: Corporate
Fi nancing Rule - Underwiting Terns and Arrangenents (governing
public offering filing requirenments, review process, and
underwiter conpensation); NASD Manual, Rule 2740: Selling
Concessi ons, Discounts and O her Allowances (restrictions on
selling concessions, discounts, or other allowances by nmenbers in
connection with the sale of securities which are part of a fixed
price offering); NASD Manual, Rule 2770: Disclosure of Price in
Sel ling Agreenents (mandating disclosure of public selling price,
and any concessions thereto, in "[s]elling syndicate
agreenents"); NASD Manual, Rule 4624: Penalty Bids and Syndicate
Covering Transactions (requiring witten notice of intention to
i npose penalty bids or conduct syndicate covering transactions by
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In addition to a general indictrment of the syndicate
system the Sherman Act Plaintiffs brand as conspiratorial joint
actions by the Underwiter Defendants during the "road show'
process. For exanple, to support their conspiracy claim the
Sherman Act Plaintiffs allege that defendants: (1) "jointly and
i ndividually, hosted ‘road shows’ during which custonmers were
introduced to the issuer and its managers and during which the
of fering was described"; (2) "conducted tel ephone calls, neetings
and ot her regular comuni cations prior to the IPCs of C ass
Securities;" and (3) "at tines jointly, nade inquiries of
custoners or others interested in purchasing C ass Securities
concerni ng the nunber of shares that such person would be willing
to purchase in the aftermarket and the prices such person would
be willing to pay for such shares.” (Shernman Act Conpl. 9§ 54.)
Each of these actions, however, are expressly permtted during
the "road show' peri od.

Wil e Section 5 of the Securities Act, 15 U.S.C. § 77e,
| nposes restrictions on non-exenpt offerings of securities --

I ncluding prohibitions on offers before a registration statenent
Is filed, as well as limtations on oral and witten

comuni cations with potential buyers after the registration
statenent is filed but before it beconmes effective -- Section

2(a)(3) excludes fromthose offering restrictions certain

t he syndi cat e manager).
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comuni cations, including "prelimnary negotiations or agreenents
between an issuer . . . and any underwiter or anong underwiters
who are or are to be in privity of contract with an issuer.” 15
US. C 8 77b(a)(3). In addition, Securities Act Rule 134 permts
broker-dealers to collect frompotential buyers "indications of
interest” in an PO prior to its issuance. 17 C. F.R

§ 230.134(d) (permtting broker-dealers to "solicit fromthe

reci pient of the communication an offer to buy the security or
request the recipient to indicate . . . whether he m ght be

interested in the security").?®

8 See also 17 CF.R § 242.101(b)(9) (exenpting "[o]ffers
to sell or the solicitation of offers to buy the securities being
distributed (including securities acquired in stabilizing), or
securities offered as principal by the person nmaki ng such offer
or solicitation" fromrestrictions on distribution participants
during restricted period); 17 CF.R 8 242.102(b)(5) (exenpting
"[o]ffers to sell or the solicitation of offers to buy the
securities being distributed" fromrestrictions on activities by
i ssuers and selling security holders during distribution);
Private Financial Network, SEC No-Action Letter, Fed. Sec. L
Rep. (CCH) T 77,332 (Mar. 12, 1997) (stating that electronic
roadshow presentations transmtted over the internet to potenti al
investors do not constitute a "prospectus” under the 15 U S. C. 8§
77b(a)(10)); Institutional Investor Study of the SEC, H R Doc.
No. 92-64, Pt. 5, at 2337 (1971) ("The expected | evel [of price]
is influenced by the indications of interest [the underwiters]
receive in response to their dissemnation of the prelimnary
prospectuses and oral inquiries."); Ofers and Sal es of
Securities by Underwiters and Deal ers, Securities Act Rel ease
No. 4697, 1964 W. 68261, at *2 (May 28, 1964) (during the period
after the filing and before the effective date of the
regi stration statenent, a broker-dealer "can orally solicit
i ndications of interest or offers to buy and may di scuss the
securities with his custoners and advi se them whether or not in
his opinion the securities are desirable or suitable for then);
Publication of Information Prior to or After the Effective Date
of a Registration Statenment, Securities Act Rel ease No. 3844,
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Apart fromtheir indiscrimnate assault on the
syndi cate system and various "road show' practices, the Shernman
Act Plaintiffs also seek to support their claimof an "unl awf ul
agreenent” by alleging that the Underwiter Defendants
"frequently comunicated with one another as nenbers of the
[ NASD] where they jointly participated in the tradi ng of
securities on . . . NASDAQ and are nenbers of various national
and regi onal exchanges, including the [NYSE] . . . and the
Anerican Stock Exchange (‘AMEX )." (Shernman Act Conpl. | 47.)
However, the Sherman Act Plaintiffs ignore the fact that the SEC
not only permts such conduct, it requires that broker-deal ers be

menbers of, or enploy, one of these SRGCs.® 1In addition, the

1957 W. 3605, at *2 (Cct. 8, 1957) (publication of information
prior to or after effective date of registration statenent,
including restrictions on comuni cations during waiting period);
cf. 17 CF. R 88 230.137 to 139 (permtting certain
comuni cati ons through i ssuance of research reports); 17 C F. R
§ 230.460 (in context of requests for acceleration of the
effective date of a registration statenent, recognizing the role
of underwiters in dissemnating information about the offering
and the issuer).

o See 15 U.S.C. §8 780(b)(8) ("It shall be unlawful for
any registered broker or dealer to effect any transaction in
oo any security . . . unless such broker or dealer is a nmenber
of a securities association registered pursuant to section 780-3
of this title or effects transactions in securities solely on a
national securities exchange of which it is a nmenber."); see also
15 U.S.C. 8 78c(a)(26) ("The term ‘self-regul atory organi zation
means any national securities exchange, registered securities
associ ation, or registered clearing agency."); 15 U S.C. § 78f
(governing regi stration and operation of national securities
exchanges); cf. Barbara v. New York Stock Exch., 99 F.3d 49, 51
(2d GCir. 1996) ("The [NYSE] is a nonprofit New York corporation
registered wwth the [SEC] as a national securities exchange
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Sherman Act Plaintiffs allege that the Underwiter Defendants
comuni cat ed and wor ked together as narket nmakers (Sherman Act
Compl . § 45), conduct that is also expressly permtted under the
current securities regulatory regine.

As each of the aforenentioned activities alleged in the
Sherman Act Conplaint are expressly permtted under the current

securities regulatory regine,'* a determnation by a court that

pursuant to . . . 15 US.C 8 78f . . . [and] a ‘self-reqgulatory
organi zation’ [under] 15 U . S.C. § 78c(a)(26)."); Feins v.
Anerican Stock Exch., Inc., 81 F.3d 1215, 1218 (2d G r. 1996)
("AVMEX is registered as a national securities exchange pursuant
to. . . 15 US C 8§ 78f, and is a ‘self-regulatory organization
as defined by . . . 15 U S C 8§ 78c(a)(26).").

10 See NASD Manual, Rules 4600 to 4652: NASDAQ Mar ket
Maker Requirenents, esp. Rule 4611: Registration As A Nasdaq
Mar ket Maker (noting that "[q]Juotations and quotation sizes may
be entered into The Nasdaq Stock Market only by an Association
nmenber regi stered as a Nasdaq narket maker") (enphasis added);
17 CF.R 8 242.103 ("This section permts broker-dealers to
engage in market nmaking transactions in covered securities that
are Nasdaqg securities without violating the provisions of §
242.101.").

1 Gt her actions alleged in the Sherman Act Conpl aint,
whil e not expressly permtted, are not prohibited by any SEC or
SRO regul ation. These include allegations that the Underwiter
Def endants: (1) collaborated with one another in trade
associ ations such as the Securities Industry Association (Shermnman
Act Conpl. T 46); (2) held neetings anong top investnent bankers,
| egal officers, and marketing managers (Sherman Act Conpl. 9§ 48);
(3) disclosed to each other the identities of the custoners to
whom t hey all ocated, or intended to allocate, offered securities
(Sherman Act Conpl. § 56); and (4) maintai ned systens that
pronptly informed defendants of comm ssions, charges, and ot her
paynments that their custonmers were naking and the custoners’
commi ssions-to-equity ratios and turnover ratios (Sherman Act
Compl. 91 62). In its am cus subm ssion, the SEC represents that
"none" of the aforenentioned activities "are inproper under the
governing regulations.” (SEC Am cus Br. at 35-36.)
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any of themconstituted an antitrust violation would bring the
antitrust laws into direct conflict with the securities |aws.
Thi s species of "plain repugnancy between the antitrust and
regul atory provisions" would, in the absence of a finding of
inplied inmmunity, "render nugatory the |egislative provision for

regul atory agency supervision.” Gordon, 422 U.S. at 682, 691.

B. The SEC s Power To Regul ate The Conduct
Al leged In The Sherman Act Conpl ai nt

Al t hough much of the conduct alleged in the Sherman Act
Conplaint is expressly permtted under the current securities
regul atory regi ne, see supra Section IV.A certain alleged
conduct coul d be deemed prohibited under both the securities | aws
and the antitrust laws. For exanple, the Sherman Act Plaintiffs
allege inpermssible "tie-in" and "l addering" arrangenents
(Sherman Act Conpl. 11 4(b), 7), as well as “comm ssions on the
purchase and sale of other securities, purchases of an issuer’s
shares in the followup or ‘secondary’ public offerings (for
whi ch the underwriters would earn underwriting discounts), [and]
commtments to purchase other, less attractive securities, or the
| addered purchases.” (Sherman Act Conpl. § 6.) Wile this
conduct, under certain circunstances, could be deened violative
of the securities laws, such a finding would not be fatal to a
conferral of inplied immunity. This is because the SEC has broad

power to regulate the conduct at issue in this case, and
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therefore potential conflicts exist even between activities that
are, at the current time, prohibited under both the securities
and antitrust regulatory regines. Under the Suprene Court

trilogy of Silver, Gordon and NASD, as interpreted by the Second

Circuit in Friedman and Stock Exchanges Options, such potential

conflicts require a finding of inplied imunity. See Stock

Exchanges Options, 317 F.3d at 149 ("[T] he proper focus is not on

the Comm ssion’s current regulatory position but rather on the
Commi ssion’s authority to permt conduct that the antitrust |aws
woul d prohibit."); Friedman, 313 F.3d at 799 ("[T]he ‘plain
repugnancy’, or conflict, between antitrust and securities | aws
extends to potential as well as actual conflicts.").

The broad general authority to regulate |IPO allocation
and underwiter conmm ssion practices is granted to the SEC by:
(1) the Securities Act, under which the Conmm ssion regul ates the
of fering process; (2) the Exchange Act, under which the
Comm ssi on defines and regul ates mani pul ati ve acts in connection
with the purchase or sale of securities; and (3) its reservoir of
rul emaki ng authority over SROs. |Indeed, according to the SEC,

t hese practices "fall within the very heart of the Comm ssion’s
regul atory authority over underwiting syndicates."” (SEC Am cus

Br. at 1.)
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1. The Broad Scope O The SEC s Authority Sets The
SEC Apart From O her Federal Requl atory Agenci es

The SEC s power to regulate all aspects of the national
securities markets is integral to the systemof capital formation
inthe United States. The architecture of the securities
regul atory regime, and Congress’ sweeping grant of rul emaking and
enforcenent authority to the SEC, differentiates the Conmm ssion
fromother federal regulatory agencies.'® Therefore, the Shernan

Act Plaintiffs’ reliance on Strobl v. New York Mercantile Exch.

768 F.2d 22 (2d Cir. 1985), and simlar cases is m spl aced.

In Strobl, the Second Circuit found that inplied
immunity was not warranted where the all eged mani pul ati ve conduct
viol ated both the Commoditi es Exchange Act (the "CEA") and the
Sherman Act. 768 F.2d at 31. Strobl, however, presents a very
different case than the current action in that “price
mani pul ation is an evil that is always forbidden under every

ci rcunstance by both the [CEA] and the antitrust laws . . . [and]

12 See, e.g., HR Rep. No. 73-1383, at 6-7 (1934) ("In a
field where practices vary and where practices legitimte for
sone purposes may be turned to illegitimate and fraudul ent neans,
broad discretionary powers in the [ SEC] have been found
practically essential."); S. Rep. No. 73-792, at 5 (1934) ("From
the outset, the Commttee has proceeded on the theory that so
delicate a mechani sm as the nodern stock market cannot be
regul ated efficiently under a rigid statutory program Unl ess
considerable latitude is allowed for the exercise of
adm nistrative discretion, it is inpossible to avoid, on the one
hand, unworkable ‘strait-jacket’ regulation and, on the other,
| oophol es which may be penetrated by slight variations in the
met hod of doi ng business.").
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[t]herefore, application of the latter cannot be said to be
repugnant to the purposes of the forner.” 768 F.2d at 28. As
such, no potential conflict could arise between the antitrust
| aws and the CEA since both have conpetition as their sole
statutory goal

In contrast, the securities |laws take into
consideration nore than just free conpetition, and in fact permt
price manipulation in certain instances despite its effect on

conpetition. See S. Rep. No. 94-75, at 13 (1975), reprinted in

1975 U S.C.C A N 179, 191 (noting that Conm ssion’s "explicit
obligation to balance . . . the conpetitive inplications of self-

regul atory and Conm ssion action should not be viewed as

requiring the Comm ssion to justify that such actions be the

| east anti-conpetitive manner of achieving a requl atory

objective. Rather, the Comm ssion’s obligation is to weigh
conpetitive inpact in reaching regulatory conclusions.")
(enphasi s added); Finnegan, 915 F. 3d at 825-26 ("It is recogni zed
that conpetition is the touchstone of the antitrust |aws, while
in the regulated securities industry the enphasis is on requiring
full disclosure without otherw se changing the bal ance in the

mar ket for corporate control. Tension and at times conflict
exi st between these established public policies."); see also 15
US C 8§ 780-3(b)(9) (national securities association nay not

i npose "any burden on conpetition not necessary or appropriate in
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furtherance of the purposes” of the Act). The breadth of the
SEC s authority, in conjunction with its unique nmandate to

bal ance conpetition with other nmarket concerns, increases the
i kelihood of conflict with antitrust |aws, and thus weighs
heavily in favor of granting inplied i munity where the
securities regulatory reginme, rather than a relatively narrow

statute such as the CEA, is inplicated.?®

2. The SEC s Power To Regul ate
Under The Securities Act

The Securities Act provides the SEC with plenary
authority to regulate the initial public offering of securities.
First, the SEC has power to regulate all aspects of the syndicate
system See supra Section IV.A. This includes the power to
require the registration of securities, determne the
effecti veness of such registration statenents, and punish

violations.* Further, the Securities Act gives the Conm ssion

13 The sane anal ysis underm nes the Shernman Act
Plaintiffs’ reliance on Law Offices of Curtis Trinko, LLP v. Bel
Atlantic Corp., 305 F.3d 89, 109 (2d Gr. 2002) (rejecting
inmplied inmunity under the 1996 Tel ecomruni cati ons Act where the
Act was intended to "throw] all aspects of the industry open to
conpetition and thus antitrust analysis" and contained a
"specific savings clause, which specifies that ‘nothing in this
Act or the amendnents made by this Act ... shall be construed to
nodi fy, inpair, or supersede the applicability of any of the
antitrust laws.” ") (internal quotations omtted), cert. granted
in part, 123 S. C. 1480 (2003) (No. 02-682).

14 See 15 U.S.C. 8 77e (prohibitions relating to
interstate commerce and the mails); 15 U S.C 8§ 77f (registration
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t he power to regul ate comruni cati ons anong underwiting
participants and their customers prior to distribution, including
roadshows, the dissem nation of prospectuses, the process of

book- buil ding and solicitations of "indications of interest."?

of securities); 15 U.S.C. 8 77g (information required in

regi stration statenent); 15 U.S.C. 8 77h (taking effect of

regi stration statenents and anendnents thereto); 15 U.S.C. 8§ 77k
(civil liabilities on account of false registration statenent);
15 U.S.C. 8§ 77aa (schedule of information to be included in a
regi stration statenent, including "(16) the price at which it is
proposed that the security shall be offered to the public .

and any variation therefrom. . . [and] (17) all comm ssions or
di scounts paid or to be paid, directly or indirectly, by the
issuer to the underwiters in respect of the sale of the security
to be offered.").

15 See supra Section IV.A; see also 15 U.S.C. § 77b(a)(3)
(excluding fromoffering restrictions conmunications including
"prelimnary negotiations or agreenents between an issuer .
and any underwiter or anong underwiters who are or are to be in
privity of contract with an issuer”); 15 U.S.C. § 77]
(information required in a prospectus); 15 U.S.C. 8§ 771 (civil
liabilities arising in connection with prospectuses and
communi cations); 15 U.S.C. 8§ 77z-2 (application of safe harbor
for forward-looking statenments); 17 C.F. R § 230.134(d)
(permitting broker-dealers to "solicit fromthe recipient of the
comuni cation an offer to buy the security or request the
recipient to indicate . . . whether he mght be interested in the
security"); Ofers and Sal es of Securities by Underwiters and
Deal ers, Securities Act Rel ease No. 4697, 1964 W. 68261, at *2
(May 28, 1964) (during the period after the filing and before the
effective date of the registration statenment, a broker-deal er
"can orally solicit indications of interest or offers to buy and
may di scuss the securities with his custoners and advi se them
whet her or not in his opinion the securities are desirable or
suitable for thent); Publication of Information Prior to or After
the Effective Date of a Registration Statenent, Securities Act
Rel ease No. 3844, 1957 WL 3605, at *2 (Cct. 8, 1957) (publication
of information prior to or after effective date of registration
statenent, including restrictions on comrunications during
wai ting period); see also 17 CF.R § 230.144 (Securities Act
Rul e 144 governi ng persons deenmed not to be engaged in a
distribution and therefore not underwiters); 17 CF. R

33



Finally, Section 28 of the Securities Act permits the SEC "to
exenpt [by rule or regul ation] any person, security, or
transaction, or any class or classes of persons, securities or
transactions, fromany provision or provisions of [the Securities
Act.]." 15 U S.C. § 77z-3; see also 15 U.S.C. 8 77r (conferring
authority on the Comm ssion to "make, anmend, and rescind such

rul es and regul ati ons as nmay be necessary to carry out the

provi sions" of the Securities Act).

3. The SEC s Power To Regul ate
Under The Exchange Act

The Exchange Act grants the Conm ssion sweeping
authority to define and prohibit manipul ative practices in

connection with securities offerings.'® See Friednman, 313 F. 3d

8 230. 144A (Securities Act Rule 144A governing private resal es of
securities to institutions); 17 CF.R § 230.176 (Securities Act
Rul e 176 governing circunstances affecting the determ nation of
what constitutes reasonabl e investigation and reasonabl e grounds
for belief under § 11 of the Securities Act); 17 C.F. R § 230.415
(Securities Act Rule 415 governing del ayed or continuous offering
and sal e of securities); 17 CF. R 8 230.430A (Securities Act
Rul e 430A governing the prospectus in a registration statenent at
the time of effectiveness).

16 See, e.qg., Anti-Mnipulation Rules Concerning
Securities Oferings, Exchange Act Rel ease No. 7375, 62 Fed. Reg.
520 (Jan. 3, 1997) ("Congress granted the Conm ssion broad
rul emaki ng authority to conmbat nmani pul ati ve abuses i n what ever
formthey mght take."); Review of Antimani pul ation Reg. O Sec.
Oferings, 56 S.E.C. Dkt. 1302 (Apr. 19, 1994) ("Because Congress
recogni zed that market manipul ati ons can assune many forms, it
did not define the termin the Exchange Act or el sewhere,” but
i nstead provided to the Conm ssion "authority to define
mani pul ati ve practices and adopt rules to proscribe and prevent
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at 802 (the Exchange Act "allows price stabilization practices
that the SEC does not prohibit”). For exanple, Section 9(a) of
t he Exchange Act outlaws certain fornms of manipul ati ve conduct

I nvol vi ng exchange-listed securities in the aftermarket, and
enpowers the Conm ssion to determ ne whether potentially abusive
practices invol ving those securities should be prohibited,
permtted or regul ated, including whether certain acts of

aftermar ket stabilization are perm ssible:

It shall be unlawful for any person, directly
or indirectly . . . (6) To effect . . . any
series of transactions . . . for the purpose
of pegging, fixing or stabilizing the price
of such security in contravention of such
rules and requlations as the Conm ssion may
prescribe as necessary and appropriate in the
public interest or for the protection of

i nvestors.

15 U.S.C. § 78i(a) (enphasis added); see also 17 CF. R § 242.104
(establishing guidelines for stabilization). Wether actions
such as the "l addering"” or "tie-in" arrangenents alleged by the
Sherman Act Plaintiffs are perm ssible aftermarket stabilization
practices is not for this Court to determne. It is enough that
the Comm ssion is granted the authority to nake that

determ nation. See Stock Exchanges Options, 317 F.3d at 149

("The appropriateness of an inplied repeal . . . turns on whether

the antitrust laws conflict wth an overall regulatory schene

such conduct.").
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t hat enpowers the agency to allow conduct that the antitrust |aws
woul d prohibit.").

Simlarly, Section 10(b) of the Exchange Act gives the
Comm ssion broad rul emaki ng authority to address "mani pul ative
and deceptive devices," making it unlawful for any person to
enpl oy "any mani pul ati ve or deceptive device or contrivance in

contravention of such rules and requl ations as the Commi ssi on nay

prescribe as necessary or appropriate in the public interest or

for the protection of investors.” 15 U S.C. § 78)j(b) (enphasis

added). Section 15(c), dealing with the registration and

regul ati on of broker-dealers |ike the Underwiter Defendants,
prohi bits broker-dealers fromengaging in any transaction "in
connection with which such broker or deal er engages in any
fraudul ent, deceptive, or nmanipul ative act or practice," 15
US. C 8 780(c)(2)(A), and gives the Comm ssion the power "by
rul es and regul ations [to] define, and prescribe neans reasonably
designed to prevent, such acts and practices as are fraudul ent,
deceptive, or manipulative.” 15 U. S.C. 780(c)(2)(D. The
Comm ssion’s authority extends to mani pul ative or deceptive
conduct undertaken either unilaterally or in conjunction with

ot her broker-dealers,! and it has inplenmented this arsenal of

1 See, e.g., 15 U S. C § 78i(a)(6) ("To effect either
alone or with one or nore other persons any series of
transactions . . . ."); 17 CF.R § 242.101 (prohibiting

mani pul ative activity undertaken by a distribution participant
either alone or with one or nore purchasers).
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authority through the adoption of nultifarious rules both
defi ni ng and addressi ng mani pul ati ve and deceptive conduct.®

By far the clearest manifestation of the Conm ssion’s
power to regulate the | andscape of allegedly mani pul ative and
deceptive conduct at issue in this case can be found in 17 C F.R
§ 242.100-05, known as "Regulation M" Regul ation M was adopt ed
in 1996 to replace Exchange Act Rules 10b-6, 6A, 7, 8 and 21 (the
"trading practice rules"). See SEC Rel ease No. 33-7375, 62 Fed.
Reg. 520 (Jan. 3, 1997). Regulation M like the trading practice
rules that preceded it, is "intended to prevent those having a
financial interest in a distribution fromeither manipul ating the
price of a security or boosting its trading volunme and thereby

m sl eadi ng potential investors as to the ‘true’ state of the

18 See, e.qg., 17 C.F.R § 240.10b-3 (prohibiting broker-
deal ers fromenploying "in connection with the purchase or sale
of any security . . . any act, practice, or course of business

defined by the Comm ssion to be included within the term
“mani pul ative, deceptive, or other fraudul ent device or
contrivance'"); 17 C.F.R 8 240.10b-5 (prohibiting any person
from enpl oyi ng mani pul ati ve and deceptive devices "in connection
with the purchase or sale of any security"); 17 CF. R 8§

240. 10b-18 (providing issuers with a safe harbor fromliability
for mani pulation if they repurchase their comon stock in the
open narket in accordance with the rule’ s manner, tine, price,
and volune conditions); 17 C F. R 8 240. 15c1-3 (defining broker-
deal er m srepresentati ons concerning registration of securities
as "mani pul ati ve and deceptive"); 17 C.F.R § 240.15cl-5
(defining acts by any broker-dealer "controlled by, controlling,
or under comon control wth, the issuer of any security" as
"mani pul ati ve and deceptive" absent proper disclosure); 17 C.F.R
§ 240.15c1-6 (defining participation by broker-dealer’s custoners
in any distribution in which broker-dealer is participating as
mani pul ati ve or deceptive absent proper disclosure).
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public market for the security being distributed."? (SEC Am cus
Br. at 11.)

Specifically, Regulation Mprohibits distribution
participants -- including issuers, selling security hol ders and
underwriters -- frombidding for or purchasing, or attenpting to
i nduce others to bid for or purchase, the securities being
distributed during the restricted period. 17 CF. R § 242.101.
| mportantly, Regulation Mexenpts certain conduct that would
ot herwi se be prohibited, such as "[t]ransactions anong
distribution participants in connection with a distribution,

purchases of securities froman issuer or selling security
hol der in connection with a distribution” and "[o]ffers to sel
or the solicitation of offers to buy the securities being
distributed." 17 C.F.R 88 240.101(b)(8)-(9). In addition,
Regul ati on M governs aftermarket stabilization, prohibiting it
except "for the purpose of preventing or retarding a decline in
the market price of a security,” as well as syndicate covering

transactions, the inposition of penalty bids and other rel ated

19 See al so SEC Rel ease No. 33-7375, 62 Fed. Reg. 520
(Jan. 3, 1997) ("Regulation Mis intended to preclude
mani pul ati ve conduct by persons with an interest in the outcone
of an offering."); SEC Division of Market Regul ation, Staff Legal
Bul letin No. 10: Prohibited Solicitations and "Tie-in" Agreenents
for Aftermarket Purchases, T 2 (August 25, 2000) ("Bulletin No.
10"), available at http://ww.sec.gov/interps/|egal/slbnrl1l0.htm
("Regulation Mis intended to protect the integrity of the
of fering process by precluding activities that could artificially
i nfluence the market for the offered security.").
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activities.? 17 CF.R § 242.104; see also Papil sky Rel ease,
1980 WL 22136, at *4 ("In connection with sone fixed price
of ferings, the underwiters may elect to ‘stabilize the market
for the offered security during the distribution.
Stabilization is intended to facilitate an orderly distribution
of securities by preventing or retarding a marked decline in the
price of the offered security."); cf. 17 CF. R § 240.17a-2
(Exchange Act rule setting forth certain record-keeping
requirenents related to stabilization, syndicate covering
transactions and penalty bids).

Included in the Comrission’s interpretation of
prohibited activity under Regulation Mare the very tie-in,
| adderi ng and ot her aftermarket agreenents alleged by the Shernan
Act Plaintiffs. On August 25, 2000, the SEC s Division of Market
Regul ation rel eased Bulletin No. 10, titled "Prohibited
Solicitations and ‘Tie-in Agreenents for Aftermarket Purchases,”
in order to "rem nd[] underwiters, broker-dealers, and any ot her

person who is participating in a distribution of securities .

20 A syndi cate covering transaction is "the placing of any
bid or the effecting of any purchase on behalf of the sole
di stributor or the underwiting syndicate or group to reduce a
short position created in connection with the offering."
17 CF. R 8 242.100(b). A penalty bid is "an arrangenent that
permts the managi ng underwiter to reclaima selling concession
froma syndicate nenber in connection with an offering when the
securities originally sold by the syndicate nmenber are purchased
in syndicate covering transactions.” 17 C.F.R 8§ 242.100(b).
Both are techniques used to stabilize IPO prices in the
af t er mar ket .
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that they are prohibited fromsoliciting or requiring their
custoners to rmake afternmarket purchases until the distribution is
conpleted.” Bulletin No. 10, Summary. Specifically, Bulletin
No. 10 addresses "conplaints that, while participating in a
di stribution of securities, underwiters and broker-deal ers have
solicited their custoners to nmake additional purchases of the
of fered security after trading in the security begins,"” and that
"sone underwiters have required their customers to agree to buy
additional shares in the aftermarket as a condition to being
all ocated shares in the distribution (i.e., ‘tie-in’
agreenents).” Bulletin No. 10 § 1. Reiterating the Conm ssion’s
consistent view of this conduct, Bulletin No. 10 expl ai ned:

Tie-in agreenents are a particularly

egregious formof solicited transaction

prohi bited by Regulation M As far back as

1961, the Conmm ssion addressed reports that

certain dealers participating in

di stributions of new issues had been making

allotnents to their custoners only if such

custoners agreed to make sone conparabl e

purchase in the open market after the issue

was initially sold. The Conm ssion said that

such agreenents may viol ate the

anti-mani pul ati ve provi sions of the Exchange

Act, particularly Rule 10b-6 (which was

repl aced by Rules 101 and 102 of Regul ation

M under the Exchange Act, and nay viol ate

ot her provisions of the federal securities

| aws.
Bulletin No. 10 T 2 (footnotes omtted).

Finally, in an analogue to its broad exenptive powers

under the Securities Act, Section 36 of the Exchange Act grants
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t he SEC general exenptive power pursuant to which "the

Comm ssion, by rule, regulation, or order, may conditionally or
uncondi tionally exenpt any person, security or transaction, or
any class or classes of persons, securities, or transactions,
fromany provision or provisions of [the Exchange Act] or of any

rule or regulation thereunder.” 15 U S.C. 8§ 78mm

4. The SEC s Pervasive Authority Over SRGs

As noted earlier, the SEC is enpowered to regul ate or
oversee the regul ation of the spectrum of broker-deal er conduct
through its pervasive regul ation of the NASD and ot her SROs. See
supra Section IV.A; see also NASD Manual, Rule 2210:

Communi cations Wth The Public (setting out standards and filing
requi renents for nmenbers’ communications with the public); NASD
Manual , Rul e 2711: Research Anal ysts and Research Reports (rule
governi ng research anal yst reports); NASD Manual, Rule 2720:
Distribution of Securities of Menbers and Affiliates -- Conflicts
of Interest (prohibiting nenbers and associ ated persons from
participating in the distribution of a public offering if there
is aconflict of interest with the issuer); NASD Manual, Rule
2750: Transactions Wth Rel ated Persons (prohibiting the selling
or placenent of securities by an NASD nenber engaged in a fixed
price offering to certain related persons unless certain

conditions are net).
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5. The SEC s Power To Regul ate Underwiter
Conpensati on And Conmi ssion Practices

Finally, the Conm ssion, along with the NASD and ot her
SRCs, engages in active regulation of underwiter conpensation
and comm ssion practices. Gordon, 422 U S. at 659 (hol ding that
systens of fixed conm ssion rates, which are under the active
supervision of the SEC, are immune fromantitrust |laws). Apart
fromits authority over SROs, the Conmm ssion itself directly
regul ates underwiter comm ssions and conpensation. For exanple,
Section 6(e)(1l) of the Exchange Act authorizes the Comm ssion to
permt a "national securities exchange to inpose a reasonable
schedul e or fix reasonable rates of comn ssions, allowances,
di scounts or other fees to be charged by its nenbers for
ef fecting transactions on such exchange." 15 U.S.C. § 78f.2 1In
addi ti on, Exchange Act Rule 10b-10 requires broker-dealers to
di sclose, inter alia, brokerage comr ssions in witten trade
confirmations required to be sent to customers. 17 C. F.R

§ 240.10b-10(a)(2)(i)(B).?* Further, in order to accelerate the

21 See also 15 U.S.C. 8§ 780-3(b) ("An association of
brokers and deal ers shall not be registered as a national
securities association unless the Conm ssion determ nes that

(6) [t]he rules of the association . . . are not designed
to permt unfair discrinmnation between custoners, issuers,
brokers, or dealers, to fix mnimumprofits, to inpose any
schedul e or fix rates of conm ssions, allowances, discounts, or
other fees to be charged by its nenbers.").

22 See also 15 U.S.C. §8 78bb(e) (rejecting liability for
br oker-deal er "solely by reason of his having caused the account
to pay a nenber of an exchange, broker, or deal er an anmount of
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effective date of a registration statenent, a registrant mnust
notify the Conm ssion whether the NASD has reviewed the proposed
underwriting conpensation and "issued a statenent expressing no
objections to the conpensation and ot her arrangenents,” and the
Conmi ssi on may deny acceleration if the NASD has not issued such
a statement. 17 C.F.R 88 230.461(a) & (b)(6). Finally,

Regul ation S-K, Section 508(3) requires that a registration
statenment "sets out the nature of the conpensation and the anount
of discounts and conmi ssions to be paid to the underwiter."

17 C.F.R 8 229.508(e).*

For its part, the NASD extensively regul ates
underwriter conpensation and conm ssion practices. For exanple,
the NASD s corporate financing rule: (1) defines what constitutes
underwriter conpensation; (2) sets limts on the anmount of
conpensation that underwiters may receive fromissuers and their
affiliates; and (3) requires subm ssion of proposed underwiting

terms and arrangenents for every interstate public offering to

commi ssion for effecting a securities transaction in excess of
t he anbunt of comm ssion anot her nenber of an exchange, broker,
or deal er would have charged for effecting that transaction").

23 Further, the Comm ssion’s Division of Enforcenent
regularly enforces violations of NASD rul es concerning
underwriter conpensation and conm ssions. See, e.q., Inre A S

&oldnmen & Co., Inc., Exchange Act Rel ease No. 44328, 75 S.E. C
Dkt. 53 (May 21, 2001); In re Shanrock Partners, Ltd., Exchange
Act Rel ease No. 40663, 68 S.E.C. Dkt. 1382 (Nov. 12, 1998); In re
WIlliamJackson Bl ayl ock, Exchange Act Rel ease No. 35002, 58
S.E.C. Dkt. 147 (Nov. 23, 1994), pet. denied, 96 F.3d 1457 (11th
Cr. 1996) (table).
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the NASD for review and approval prior to distribution. NASD
Manual , Rul e 2710: Corporate Financing Rule -- Underwiting Terns
and Arrangenents. In addition, NASD Rule 2440, and its
acconpanyi ng interpretation | M 2440, directly address the
fairness and di scl osure of commi ssions charged to a broker-
deal er’ s custoners, and provide a non-exclusive list of "rel evant
factors” that nust be considered.

I n argui ng agai nst the application of inplied i munity

in this case, the Sherman Act Plaintiffs rely on In re Public

Ofering Fee Antitrust Litig., No. 98 Gv. 7890 (LMM, 00 G v.

7804 (LMV), 2003 W 21496795, at *1 (S.D.N. Y. June 27, 2003)

("Public Ofering Fee"), a case dealing with underwiter

conpensation. In Public Ofering Fee, District Judge Lawence M

McKenna declined to confer inplied immunity where the plaintiffs
al l eged that certain underwiters, including sone of the
Underwiter Defendants in this action, colluded to fix the
underwriting fees charged to issuers at seven percent of the
proceeds of |1POCs val ued between $20 nmillion and $80 mlli on.
2003 W 21496795, at *1. The court rejected the defendants’
contention that "inplied repeal is appropriate . . . because
plaintiffs’ clains and any adjudication of these clains .

woul d conflict with the ‘long-standing, active and pervasive
regul ation’ by the SEC and the NASD of underwiting conpensation

in public offerings.” Public Ofering Fee, 2003 W. 21496795, at
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*2. Public Ofering Fee, however, is distinguishable fromthis

case.

First, the Public Ofering Fee plaintiffs alleged that

the underwiters colluded to fix conm ssions at a certain
percentage, and the court concluded that the defendants "ha[d]
not provided any statutory or regulatory authority, |egislative
hi story or past regulatory activity that even hint that the SEC
or the NASD permit, have permtted or have the authority to
permt the fixing of underwiters’ IPOfees.” 2003 W. 21496795,

at *2. Thus, the allegations in Public Ofering Fee were of a

prototypal horizontal price-fixing conspiracy, a narrow i ssue
that is the very evil the Sherman Act was enacted to conbat. ?
In contrast, nuch of the broad-based conduct alleged by the
Sherman Act Plaintiffs in this action is pernmtted under the
current securities regulatory regine, see supra Section |V.A,
whil e the bal ance of the allegations are within the scope of the
SEC s expansive authority, see supra Sections IV.B.1-4, and
outside the heartland of Sherman Act prohibitions.

Further, as discussed above, nultiple NASD rul es define
and limt underwiter conpensation, and provide a nethod to

det ermi ne whet her any such conpensation is "fair." See NASD

24 See, e.qg., Nat’'l Collegiate Athletic Ass'’n v. Bd. of
Regents, 468 U.S. 85, 107-08 (1984) ("Restrictions on price and
out put are the paradignatic exanples of restraints of trade that
the Sherman Act was intended to prohibit.") (citing Standard Q|
Co. v. United States, 221 U.S. 1, 52-60 (1911)).
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Manual , Rul e 2710: Corporate Financing Rule -- Underwiting Terns
and Arrangenents; NASD Manual, Rule 2440: Fair Prices and

Comm ssions; | M2440: Mark-Up Policy; cf. Friedman, 313 F.3d at

799 ("[I]nplied imunity analysis requires a fairly fact-specific
inquiry into the nature and extent of regulatory action that
allegedly conflicts with antitrust law."). |In addition, under
the broad exenptive provisions of the Exchange Act, the SEC has
the power to permt a national securities association or exchange
to fix any conm ssion or fee structure it sees fit, or to permt
certain types of discrimnation in the inposition of comm ssions
or fees.? Consequently, the SEC, and, by extension, the NASD
may permt the conduct related to comm ssion practices alleged in
this case. Accordingly, a nascent conflict between the
securities regulatory reginme and antitrust | aws energes. See

St ock Exchanges Options, 317 F.3d at 149; Friedman, 313 F.3d at

801.

25 Conpare 15 U.S.C. § 78f (SEC may permt a "national
securities exchange to i npose a reasonabl e schedule or fix
reasonabl e rates of conm ssions, allowances, discounts or other
fees to be charged by its nenbers for effecting transactions on
such exchange") and 15 U. S.C. 8§ 780-3(b) (a national securities
association may not be registered with the SEC absent a
determ nation by the SEC that its rules "are not designed to
permt unfair discrimnation between custoners, issuers, brokers,
or dealers, to fix mninmumprofits, to i npose any schedule or fix
rates of conm ssions, allowances, discounts, or other fees to be
charged by its nmenbers”) with 15 U.S.C. 8 78nm ("[ T] he Comi ssi on

: may conditionally or unconditionally exenpt any person,
securlty or transaction, or any class or classes of persons,
securities, or transactions, fromany provision or provisions of
[the Exchange Act] or of any rule or regulation thereunder.").
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Finally, the Sherman Act Plaintiffs’ allegations
concerning unfair comm ssion practices are properly characterized
as manipulative. As a result, inplied immunity is warranted
because of the Commi ssion’s pervasive authority to regulate, and
active regul ation of, mani pul ative and deceptive practices under
t he Exchange Act and related rules. See supra Section |IV.B.3;

see also In re Initial Pub. Ofering Sec. Litig., 241 F. Supp. 2d

281, 383 (S.D.N. Y. 2003) (finding a properly-pled 10b-5(b) claim

based, inter alia, on a failure to disclose "conpensation -- in

the formof noney or comm ssions” under NASD Rul e 2710). The
Sherman Act Plaintiffs concede this point. (Pl. Opp. at 26 ("The
unanbi guous | anguage of the statue and regul ati ons nmakes cl ear

t hat Defendants-conspirators all egedly engaged i n conduct which
viol ated securities |laws on disclosure of underwiter

conpensation.").) Therefore, Public Ofering Fee does not rescue

the Sherman Act Plaintiffs’ clains.

C. The SEC s Consideration O The Conduct At |ssue

In Friednman, the Second Crcuit pointed to the fact
that the SEC had repeatedly acknow edged its awareness of the
conduct alleged by the plaintiffs, and exercised its regulatory
authority over such conduct even though it had never elected to
prohibit it, as well as the fact that the Exchange Act "all ows

price stabilization practices that the SEC does not prohibit,” in
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reaching its determination that inplied i munity was required.
Friedman, 313 F.3d at 802. Simlarly, the Second Circuit in

St ock Exchanges Options noted that the SEC had vacill ated bet ween

all owi ng and prohibiting nultiple options listing on a nunber of

occasions. See Stock Exchanges Options, 317 F.3d at 139-142.

Plaintiffs, as well as the DQJ and the NYAG attenpt to

di stinguish this action from Friedman and Stock Exchanges Options

on these facts, arguing that no such active regulation, or
affirmative decision not to regulate, exists with respect to the
panoply of conduct alleged in the Sherman Act Conplaint. That
argurent , however, overl ooks the Comm ssion’s well-docunent ed

hi story of considering the very conduct alleged in this action,
and its current activity ained at formul ating responses to the

al | eged "hot issue" abuses of the |ate 1990s.

1. The SEC s Prior Consideration O The Conduct
All eged I n The Sherman Act Conpl ai nt

In 1974, the Conm ssion proposed, but did not adopt,

Proposed Rule 10b-20.2° See Bulletin No. 10 § 2 n.6. The

26 Anong ot her things, Rule 10b-20 woul d have regul at ed
how underwriters allocate securities of new issues, and banned
"tie-in agreenments” in connection with such offerings. See
Noti ce of Proposed Rul es 10b-20 and 10b-21 and Anendnents to Rul e
17a-3(a)(6) and 17a-3(a)(7) under the Securities Exchange Act of
1934, Exchange Act Rel ease No. 10636, 39 Fed. Reg. 7806 (Feb. 11
1974); Exchange Act Rel ease No. 11328, 40 Fed. Reg. 16090 (Apri
2, 1975). In its proposing release, the Comm ssion noted that
one of the rationales for proposed Rule 10b-20 was that sone
br oker - deal ers were "inposing requirenments invol ving
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proposed rul e woul d have prohibited broker-deal ers, issuers and
ot her distribution participants from (1) requiring a prospective
or actual purchaser of an offering to purchase any other security
being offered or sold by any of the entities; (2) in the case of
a registered distribution of securities, requiring a prospective
or actual purchaser of an offering to pay any consideration other
than that indicated in the applicable prospectus; and (3)
requiring any other act, conduct, transaction or prom se of any
pur chaser of any security offered for sale by such entities, with
certain limted exceptions. Exchange Act Rel ease No. 10636, 39
Fed. Reg. at 7806-07. As the Commi ssion explained in Bulletin
No. 10:

Anmong ot her things, [Proposed Rule 10b-20]

woul d have explicitly prohibited

br oker-deal ers (and others) from (explicitly

or inplicitly) demanding fromtheir custoners

any paynment or consideration (including a

requi renent to purchase other securities) in

addition to the announced offering price of

the offered security. This would include, for

exanpl e, conditioning an allocation of shares

in a "hot issue" (for which demand exceeds

supply) on an agreenent to buy shares in

anot her offering or in the aftermarket of

anot her offering, for which there may be a

| ack of demand.
Bulletin No. 10 2 n.6.

Proposed Rul e 10b-20 was subject to coment for

fourteen years. Bulletin No. 10 1 2 n.6. 1In 1988, it was

consideration in addition to the announced price of the shares.”
39 Fed. Reg. at 7806.
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wi t hdrawn because, inter alia, the SEC "concl uded that such

agreenents [as woul d have been prohi bited under the proposed
rule] may be reached under the existing anti-fraud and
anti-mani pul ati on provisions of the federal securities |aws."
Bulletin No. 10 1 2 n.6. In wthdraw ng proposed Rul e 10b- 20,
t he Commi ssion noted that:

The proposed rule would prohibit broker-

deal ers and others fromexplicitly or
inplicitly demanding fromtheir custoners any
paynent or consideration in addition to the
announced offering price of any securities.
The proposal was intended to prohibit the
practice whereby underwriters induced persons
to purchase ‘sticky’ issues with the
opportunity to purchase nore attractive ‘hot’
issues . . . . In view of the substantia
period of time that has el apsed since Rule
10b- 20 was proposed and the fact that ‘tie-
in arrangenents may be reached under

exi sting antifraud and anti-mani pul ati on
provi sions of the federal securities |aws,

t he Conm ssion has determ ned to w thdraw
proposed Rul e 10b- 20.

Wt hdrawal of Proposed Rul es Under the Securities Exchange Act of
1934, Exchange Act Rel ease No. 26182, 53 Fed. Reg. 41,206 (Cct.
20, 1988). Thus, for fourteen years the SEC consi dered, but
eventually rejected, inposing bright-line rules concerning "tie-
in" arrangenents and ot her inproper aftermarket practices all eged
in the Sherman Act Conpl aint, favoring instead a flexible

regul atory approach under its general anti-fraud provisions, now

enbodi ed in Regulation M

50



I n anot her exanpl e of the Conm ssion’s past
consi deration of the conduct at issue in this case, the SEC
rel eased the "Report O The Securities And Exchange Commi ssion
Concerni ng The Hot |ssues Markets" in August 1984 (the "Hot
| ssues Report”). In the Hot |Issues Report, the SEC recognized
that "[g]enerally, the abuses found in a hot issues narket
involve either artificial restrictions on supply or attenpts to
stinmul ate demand that facilitate a rapid rise in the price of the
security.” (Hot Issues Report at 29.) The Hot |ssues Report
recogni zed, however, that sone artificial restrictions on supply
and efforts to enhance denmand are perm ssible under certain
ci rcunstances. (Hot Issues Report at 29 (noting that it is
"inmportant to distinguish the illegal abuse of legitimte
practices fromlegal practices so as to not preclude legitimte
actions").)

In the Hot |ssues Report, the Conm ssion noted that
certain "tie-in arrangenents" may violate Sections 9 and 10(b) of
t he Exchange Act, 15 U.S.C. 8 78(i) & 78j(b), as well as Exchange
Act Rule 10b-5, 17 CF. R 8 10b-5, because they "stinulate[]
demand for a hot issue in the aftermarket, thereby facilitating
the process by which stock prices rise to a premum?" (Hot
| ssues Report at 37-38.) However, the SEC noted that the
i mproper conduct at issue in this case is recurrent in every "hot

i ssue" cycle, and is adequately addressed by existing securities
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| aws wi thout the need to inpose unnecessarily rigid limtations
antithetical to the Conmm ssion’s stated goal s:

Existing statutory authority provides the
Comm ssion with the necessary flexibility to
adopt rul es that address hot issues abuses
S All of the abuses described in this
Report are prohibited by the existing federal
securities laws, and the Comm ssion
periodically reviews its regulations to
assure that they are current. . . . The
Comm ssi on has nmai ntained vigilant oversight
over the hot issues narkets and has
effectively utilized its adequate statutory
and rul emaki ng authority to reach abuses.

The Conmmi ssion has aggressively ferreted out
fraudul ent conduct and preserved the
integrity of the narkets whil e avoi di ng
unnecessary restrictions on first-tinme
issuers that may stifle creativity, deny
essential financing to |leqgitinmte businesses,
and deter leqitimte conduct.

(Hot |ssues Report at 76-77, 81-82 (enphasis added).)

Further, when it proposed Regulation Mto replace the
trading practice rules, the SEC announced that it intended to
gather information about aftermarket activities so that it could
eval uat e whet her any additional regul ation was necessary. For
exanple, in their proposing release dated April 18, 1996, the
Conmi ssi on recogni zed the necessity of sone aftermarket
mani pul ati on by syndi cate participants, and once agai n eschewed
bright-line rules prohibiting all aftermarket manipulation in
favor of a flexible approach:

An underwriter’s interest in the success of

an offering does not necessarily end with the

conpletion of the sales efforts and
termnation of formal stabilizing activities,
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but can extend into the "aftermarket" trading
in the distributed security (in general, the
period i mediately following the term nation
of formal syndicate activity--the so-called
"breaking of the syndicate"). Afternarket
participation may be an expected part of the
underwiting services provided to an issuer,
and the anticipated quality of such services
can influence the issuer’s selection of a
managi ng underwiter. Underwiters also have
an incentive to provide "support” in the
aftermar ket to counterbal ance pressure on the
security’ s price from"flipping" and ot her
selling activity that could adversely affect
the investors who have purchased in the
offering. |In addition, the managi ng
underwriter often purchases shares in the
aftermarket period to cover a syndicate short
position. Accordingly, the point in tine
when underwriters no | onger have the purpose
to "facilitate an offering" cannot be
identified with precision.

SEC Rel ease No. 33-7283, 61 Fed. Reg. 17108, 17124 (April 11,
1996) (footnote omtted); see also SEC Rel ease No. 33-7375, 62
Fed. Reg. 520, 537-38 (Jan. 3, 1997) ("[S]yndicate short covering
transactions and the inposition of penalty bids by underwiters
are activities that can facilitate an offering in a manner
simlar to stabilization . . . the Conm ssion proposed, and has
determ ned to adopt, the provisions relating to disclosure,
notification, and recordkeepi ng of syndicate covering

transactions and the inposition of penalty bids.").
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2. The SEC s Current Consi deration
O The Conduct At |ssue

In its am cus subm ssion, the SEC asserts that it not
only considered "tie-in" arrangenents and ot her aftermarket price
activity in the past, but in fact is investigating the conduct at
issue in this case for potential violations of existing statutes,
regul ations and rul es concerning the price setting process and
al l ocation practices of "hot issue" underwiters. (SEC Am cus
Br. at 14 ("[T]he Division of Market Regul ati on has been
conducti ng an ongoing review of certain aftermarket practices
(e.qg., overselling, syndicate covering transactions, and penalty
bids), in order to decide whether provisions of Regulation M
adequately regul ate syndicate underwiting practices and provide
adequate protection to investors.").)

This ongoing review is enbodied in a nunber of recent
Comm ssion and SRO activities. For exanple, the Conm ssion
requested that the NYSE and NASD appoint a "high-1evel group of
busi ness and acadenic | eaders” to investigate whet her additional
rul emaki ng was required concerning "I PO allocation practices and
the roles of issuers and underwiters in the price setting and
of fering process." See SEC Press Rel ease No. 2002-127, (Aug. 22,
2002), "Chairman Pitt Seeks Review O Initial Public Ofering

Process," avail abl e at

http://ww. sec. gov/ news/ press/ 2002-127.htm In addition, in the

Fi nal Report of the 2003 Conference on Federal -State Securities
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Regul ation (the "2003 Report"), the Market Regul ati on worki ng
group report noted that "[t]he initial public offering
underwiting process has cone under a |lot of scrutiny lately -
especially with regard to perceived abuses in the pricing and
all ocation of I PO shares.” Final Report of the 2003 Conference
on Federal -State Securities Regulation, Il.C 5 (June 2003),

avai l able at http://ww. sec. gov/info/small bus/ffedst2003. ht m

The 2003 Report notes that "Conm ssion staff reported that it is
currently reviewi ng industry practices regarding the rol es of
i ssuers and underwiters in the price setting and the allocation
of I PO shares as well as the offering process in general." 2003
Report at C. 5.7

The NASD is al so actively review ng the conduct at
issue in this case in an attenpt to determ ne what, if any,
regul atory steps need to be taken. First, the NASD proposed, and
the SECis currently review ng, Proposed Rule 2790 to repl ace
NASD | M 2110-1, the Free Riding and Wthhol ding Interpretation.
SEC Rel ease No. 34-46942 (Dec. 4, 2002). Proposed Rule 2790,

titled "Trading in Hot Equity Oferings,” was proposed to "focus

27 See also The Inpact of the G obal Settlenent: Before
the Sen. Comm on Banking, Housing and Urban Affairs, 108th Cong.
20, at Section V.B (2003) (testinony of Hon. WIIliamH.

Donal dson, Chairman, SEC) ("Donal dson Testinmony") ("In the nonths
ahead, the Commission will continue to exam ne the |IPO practices
of the industry to determ ne whether further Conm ssion or SRO
action is necessary, including the possibility of revising

exi sting rul es or proposing new rul emaking.").
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and stream ine [IM2110-1], as well as to address feedback
received in response to our request for conmrent on NASD rules in
need of nodernization in Notice to Menbers 98-81." SEC Rel ease
No. 34-46942, at Il.A 1. The stated purpose of Proposed Rule
2790, like 1'M2110-1, is to "to protect the integrity of the
public offering process"” by requiring all participants in an
of fering syndicate to make bona fide public distributions, not to
w thhold securities for their own benefit, and not to use
al l ocation of securities to reward persons for future business.
SEC Rel ease No. 34-46942, at |I.A 1.

I n addition, the NASD sought coment fromits nenbers
on whether "to create new Rule 2712 and anend existing Rule 2710
to prohibit certain I PO allocation abuses.” See NASD Notice to
Menmbers No. 02-55: "Regul ation of |1 PO Allocations and

Di stributions"” (August 2002), available at

http://ww. nasdr. conl pdf -text/0255ntm pdf. The proposal would
| argely prohibit the conduct alleged by the Sherman Act
Plaintiffs in this action, including:

the allocation of | PO shares as consi deration
or inducenent for the paynent of excessive
conpensation for other services provided by
the menber; the solicitation of afternarket
orders for the allocation of |IPO shares; the
al location of | PO shares to an executive
officer or director of a conpany on the
condition that the officer or director send
t he conpany’s investnent banki ng business to
t he menber, or as consideration for

i nvest ment banki ng services previously
rendered; and the inposition of a penalty on
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regi stered representatives whose retai

custoners have "flipped" |IPO shares when

simlar penalties have not been inposed with

respect to syndicate nenbers.
NASD Notice No. 02-55. The NASD recogni zes that the conduct
addressed in this Proposed Rule is already |argely prohibited by
current SEC and NASD regul ation, but is soliciting cormment on the
theory that the "new, specifically targeted provisions in Rule
2712 woul d ai d nmenber conpliance efforts and help to naintain
i nvestor confidence in the capital markets.” NASD Notice No. 02-
55; see al so Donal dson Testinony at Section V.B ("The NASD
recently sought conmment fromits nenbers on its proposed new
rul es regarding the regulation of |IPO allocations and
distributions. These rules are intended to better ensure that

menbers avoi d unacceptabl e conduct when they engage in the

al l ocation and distribution of 1PGCs.").

3. Enf or cenent Actions Based On The Conduct At |ssue

In addition to considering new rules ained at the
conduct at issue in this case, the SEC s Division of Enforcenent
has brought injunctive actions alleging underwiter violations of
current federal securities |aws and NASD rul es by broker-deal ers
engagi ng in conduct very simlar, if not identical, to that

all eged in the Sherman Act conplaint.? Such active regul ation

28 For exanple, in SECv. J.P. Mdrgan Securities Inc., No.
03 GCv. 02028 (D.D.C.), defendant J.P. Mdrgan Securities, Inc.
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of the conduct alleged in the Sherman Act Conplaint mlitates
strongly in favor of a finding of imunity under a Gordon

anal ysis. See Stock Exchanges Options, 317 F.3d at 147.

D. Inmplied I munity And The Sherman Act Plaintiffs’ dains

In Friednan and St ock Exchange Options, the Second

Circuit clarified that the nere potential for conflict,
determ ned by exam ning the scope of the SEC s regul atory power

over the all eged behavior, satisfies the inplied immunity

("JP Morgan") consented to entry of a final judgnment permanently
enjoining it fromviolating Rule 101 of Regul ation M and NASD
Rul e 2110, and ordering it to pay a $25 million civil penalty,
for conduct relating to PO allocations it underwote during 1999
and 2000. The Comm ssion’s conpl aint alleges that JP Mrgan
violated Rule 101 of Regulation Mby, inter alia, attenpting to
i nduce certain custoners to make aftermarket purchases during the
restricted period through much of the sane conduct alleged in the
Sherman Act Conpl ai nt.

Simlarly, in SEC v. Robertson Stephens, Inc., No. 03
Cv. 0027 (D.D.C.), the Commission filed a civil action agai nst
br oker - deal er Robertson Stephens, Inc. "relating to the firms
all ocation of shares in Initial Public Oferings (IPGs) during
1999 and 2000." In its conplaint, the Comm ssion alleged that
Robertson Stephens "wongfully obtained mllions of dollars from
over 100 custoners by allocating shares of ‘hot’ IPGs to these
custoners and receiving, in return, profits - in the form of
excessi ve conm ssions or markdowns - made by these custoners on
their 1PO stock."

In addition, in SECv. Credit Suisse First Boston
Corp., No. 02 Civ. 00090, 2002 W. 479836 (D.D.C. Jan. 29, 2002),
the district court approved and entered a consent judgnent
per manent |y enjoi ni ng defendant Credit Suisse First Boston Corp.
("CSFB") fromviolating certain NASD rul es and SEC regul ati ons.
The SEC s conplaint alleged that CSFB extracted "excessive
commi ssions” fromits custoners through certain "pay to play"
arrangenments in which CSFB required its custonmers to share
profits made by flipping | PO shares.
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doctrine’s "plain repughancy” requirenment and mandat es that

imunity be granted. See Stock Exchanges Options, 317 F.3d at

149; Friedman, 313 F.3d at 801. |In this case, it is clear that
the SEC, both directly and through its pervasive oversi ght of the
NASD and other SROs, either expressly permits the conduct alleged
in the Sherman Act Conplaint or has the power to regulate the
conduct such that a failure to find inplied i nmunity woul d
"conflict with an overall regulatory schene that enpowers the

[ SEC] to allow conduct that the antitrust |aws would prohibit."

St ock Exchanges Options, 317 F.3d at 149.

In its am cus subm ssion, the NYAG acknow edges t hat

"the Second Circuit’s [Stock Exchanges Options] decision mght be

read to suggest that inplied imunity may be found whenever there
is a potential conflict wwth a regul atory schene, whether or not
that potential materializes into actual conflict."” (NYAG Am cus
Br. at 10-11.) Nevertheless, the NYAG urges this Court to reject
t hat hol ding as "unsound as a matter of policy."?® (NYAG Am cus
Br. at 11.) Since inplied immunity in this action does not
maroon the Sherman Act Plaintiffs, this Court does not share the
NYAG s policy concern. The Sherman Act Plaintiffs’ securities
fraud clains survived a notion to dismss in the parallel action,

and this Court makes no judgnent as to the relative nerit of

29 The Sherman Act Plaintiffs do not address the broader
inmplications of the Second Circuit’s | anguage in Stock Exchanges

Options.
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those clains. See Initial Pub. Ofering Sec. Lit., 241 F. Supp.

2d at 399.

Undoubt edl y, the SEC, the NASD, and other SRGCs will
continue to study the conduct alleged, and enact changes to the
current securities regulatory regine that are appropriate in
consi deration of the Conm ssion’s nandate to "bal anc[e] the
benefits of conpetition against its other regulatory ains.”" |In

re Stock Exch. Options Trading Antitrust Litig., No. 1283,

M 21- 79( RCC), 99 Civ. 962 (RCC), 2001 W. 128325, at *10 (S.D.N.Y.
Feb 15, 2001), aff’'d 317 F.3d 134 (2d Cir. 2003). Accordingly,
the conduct alleged by the Sherman Act Plaintiffs is imune from
the application of antitrust |laws, and the Underwiter

Def endants’ notion to dismss the Sherman Act Conplaint’s federal

antitrust clains is granted.

E. State Antitrust d ai ns

Wil e Suprene Court and Second Circuit precedent do not
address the doctrine of inplied immunity as it relates to state
antitrust |aws, reason and conmon sense conpel the concl usion
that the same conduct that is immune from Sherman Act antitrust
scrutiny must also be inmune fromstate antritrust scrutiny. Any
ot her outcome would eviscerate the inplied i Mmunity doctrine. To
shield the securities regulatory reginme fromencroachnment by the

Sherman Act, only to expose that reginme to assault by a swarm of
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state antitrust clains, would shatter the federal regulatory

framework for national securities nmarkets. Cf. Stock Exchanges

Options, 2001 W. 128325, at *11 ("[b]ifurcating antitrust
immunity according to the status of the defendant undoubtably
woul d underm ne this Court’s holding . . . . If this were so,
the application of antitrust inmmnity woul d be rendered
nugatory."). This Court will not countenance such a m schi evous
result. Accordingly, the Sherman Act Plaintiffs’ state antitrust
clainms are also dism ssed under the doctrine of inplied immunity.
As a result, the Underwiter Defendants’ notion to dismss the

Sherman Act Conplaint is granted.

V. The Robi nson-Pat man Act Conpl ai nt

The Robi nson-Pat man Act Conpl ai nt, charging a violation
of Section 2(c) of the Robinson-Patman Act, alleges nearly all of
t he sane conduct described by the Sherman Act Plaintiffs in their
conpl aint, but adds allegations of conduct by defendants that
di scouraged "flipping." (Robinson-Patnman Act Conpl. T 64-71
74-89.) In Friedman, the Second Circuit held that inplied
immunity fromantitrust regul ati on was proper for broker-dealer
conduct discouraging “flipping” of |IPO shares because “al |l ow ng
an antitrust lawsuit to proceed would conflict with Congress’
inplicit determ nation that the SEC should regul ate the all eged

anti-conpetitive conduct.” 313 F.3d at 801. This Court agrees
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with the Second Circuit’s determnation in Friedman that
practices designed to conbat "flipping" are immune from antitrust
scrutiny. For this reason, and those set forth earlier in this
Menor andum and Order concerning the conduct alleged in the
Sherman Act Conplaint, this Court holds that inplied immunity is
warranted with respect to the Robi nson-Patman Act Plaintiffs’
clainms. Accordingly, the Underwiter Defendants’ notion to

di sm ss the Robi nson-Pat man Act Conplaint is granted.
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CONCLUSI ON

For the reasons set forth above, the Underwriter
Def endants’ notion to dismss this action on the grounds of
inplied inmunity is granted, and both the Sherman Act Conpl ai nt
and t he Robi nson-Patman Act Conplaint are dism ssed with
prej udi ce as against all defendants. The Cerk of Court is

directed to mark this case cl osed.

Dat ed: November 3, 2003
New Yor k, New Yor k

SO ORDERED:
/S WlliamH Pauley 111 /S
W LLI AM H. PAULEY 111
U S. D J.
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